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Zafar Ahmed, J.

In the instant Writ Petition Rule Nisi was issued on 14.06.2011 calling upon
the respondents to show cause as to why a direction should not be given
upon the respondents to protect and maintain a historically important place,
namely “Bhitargarh Fort”, situated in Bhitargarh Mouja & Sonarban Mouja
of Amarkhana Union, Panchagarh Sadar Thana, District-Panchagarh and/ or
why such other or further order or orders as to this Court may deem fit and
proper, should not be passed.

At the time of issuance of Rule this Court passed an interim order upon the
respondent nos. 8 and 9 to maintain status quo in respect of implementation
of their project for a period of 6 (six) months and upon the respondent nos. 5,
6 and 7 to take necessary steps for continuous monitoring within the
Bhitargarh Fort area so that no one can destroy/damage any existing position
of the Bhitargarh Fort.

It has been stated in the Writ Petition that the organization Human Rights
and Peace for Bangladesh (HRPB) is a non profitable registered organization
and the objects of the organization is to uphold the human rights of the
citizen and to work for the poor people, to give legal support to the helpless
people and to build up awareness amongst the people about their rights etc. It
also works to protect environment, to protect health of the citizen and to
establish rule of law.

The inaction of the respondents to preserve and to stop construction
activities in the area of a historical place namely, Bhitargarh under
Panchagarh District, which carries a very significant importance in the
history of the nation is the subject matter of the Writ Petition.

The fortified city of Bhitargarh is not only significant for the history of
Bangladesh but also bears importance in the history of this subcontinent. By
constructing buildings within the perimeter and adjacent to its perimeter of
Bhitargarh, the existence of this archaeological site is being dangerously
affected and construction of buildings on this place is hampering the
protection of this place and is making it endangered. So, such construction is
without any lawful authority and unlawful under the Antiquities Act, 1968.
As a result of archaeological expedition made at Panchagarh area since
January, 2007 a fort city dating back to 6" century situated at 16 km away
from Panchagarh Sadar Thana was discovered. The findings suggest that
there had been inhabitants even before 6™ century and the city was the centre
of the trade route of Tibbat, Bhutan, Sikkim and Asham.

Many national daily news papers published news articles regarding the
finding of the historically significant Bhitargarh Fort City of Panchagarh.




On 04.10.2009 the Director General of Archaeological Directorate granted
permission to Dr. Shahnaj Husne Jahan, Assistant Professor of University of
Liberal Arts, Bangladesh to conduct archaeological expedition in the said
fortified city of Bhitargarh. The letter of permission was then forwarded to
the Deputy Commissioner, Panchagarh and to the Regional Director of
Rajshahi Division, Bogra, for information and to take necessary steps. The
Deputy Commissioner, Panchagarh vide letter dated 31.03.2010 requested
the Secretary, Ministry of Cultural Affairs to declare the Bhitargarh of
Panchagarh District as an Archaeological Park.

An article “Archaeological Investigations at Bhitargarh in Panchagarh
District” written by Dr. Shahnaj Husne Jahan has been published in the
Journal of Bengal Art by the International Centre for Study of Bengal Art
Dhaka, Bangladesh (vol. 15, 2010 173-200). In the Article Dr. Jahan has
given an account of the findings of her archaeological expedition on the site
of Bhitargarh Fort City and gave an elaborate history of the city. According
to the article the existence of the ancient fort city of Bhitargarh has been
mentioned by many archaeologists in their scholarly writings on the history
of this sub-continent.

The Department of Archaeology made a survey on greater Dinajpur District
and published a report namely “Archaeological Survey Report of Greater
Dinajpur District” in which they acknowledged the existence of Bhitargarh,
situated at Panchagarh and mentioned that it is the biggest fort of
Bangladesh. They gave a brief account of the fort and its surroundings e.g.
Maharajar Dighi, Maharajar Bari, Maharajar Kachari Bari, Maharajar Bhita
and Hatisur. Being aware of the fort and its historical importance and its
location the Department of Archaeology has taken no steps to preserve it
which is against the law.

Bhitargarh fort consists of a large area of 12 square miles and it was
surrounded by walls. The existence of the walls are traceable from the
satellite. The soil and bricks of the fort are being used by the local people to
construct houses and thus, the same is being endangered. Two companies
namely Assort Plus Limited and Sellani Tea Estate are established on the site
which is seriously hampering the fort. The companies are digging mud on
the site and constructing many buildings which will cause damage to the
fort. If the construction can not be stopped immediately then the
irrecoverable damage will be done to this ancient historical mud-fort.

The further case of the petitioner is that Dr. Shahnaj Husne Jahan in a letter
dated 11.05.2011 written to the officer-in-charge of Panchagarh Police
Station and in another latter dated 30.05.2011 to the Deputy Commissioner,
Panchagarh expressed her concern regarding the damage likely to be caused
by the activities of Assort Plus Ltd. in the fort area and sought their



assistance in the matter. Under these circumstances the respondents are
legally bound to protect the historical place of Bhitargarh fortified city in
accordance with law.

The respondent no. 1 (Secretary, Ministry of Cultural Affairs) entered
appearance in the Rule and filed an affidavit stating inter alia that upon
approval by the Department of Archaeology, Dr. Shahnaj Husne Jahan
conducted archaeological excavation at Bhitargarh Fort City and the
Assistant Custodian of the Rangpur Museum also participated in the said
excavation as a representative of the Department of Archaeology and the
concerned government officials also visited the said place and subsequently
on 30.09.2010, the Regional Director of the Rajshahi Division, Department
of Archaeology, sent a letter directing the Assistant Custodian of the
Rangpur Museum to visit the Bhitargarh Fort City and to submit report about
the importance of this ancient fort city as protected monuments. In response
to the said letter, the Assistant Custodian of the Rangpur Museum visited the
said place and on 04.11.2010 submitted a report opining that Bhitargarh is
historically and archaeologically important and it can be declared a
protected monument. Upon receipt of the said report, the Regional Director
of Rajshahi Division, Department of Archaeology on 14.11.2010 sent a letter
enclosing the said inspection report to the respondent no. 4 (Director
General, Department of Archaeology) to take appropriate steps. On the basis
of the said report, in order to declare Bhitargarh fort as protected
monuments, land particulars of the said fort were collected from the office of
the respondent no. 5 and accordingly the respondent no. 1, under the
signature of the Assistant Secretary on 21.06.2011, sent a letter to the
Deputy Director, Bangladesh Forms & Publication Office to publish Gazette
notification informing that it has been decided to declare Khalpar, Prachin
Dhibi, Aestoni Dewal, Morkdomgar, Model Bazargarh and Mehena
Bhitargarh of Bhitargarh Mud Fort as protected monuments and copy of the
said letter was also communicated to the other respondents and accordingly
Gazette notification was published and Khalpar, Prachin Dhibi, Abestoni
Dewal, Morkdomgarh, Model Bazargarh and Mehena Bhitargarh of
Bhitargarh Mud Fort have been declared as protected monuments under the
provisions of Antiquities Act, 1968 (as Amended, 1976).

The further case of the respondent no. 1 is that it came to the notice of the
respondent no. 4 that a new construction work has been started by the local
businessman within the area of Modelhat of Bhitargarh Mud Ford which is
illegal as per the provisions of Antiquities Act, 1968 (as amended, 1976) and
the respondent no. 4 on 09.06.2011 sent a letter to the respondent no. 5
requesting him to take steps against the said construction work and
accordingly, necessary steps have been taken to save the protected area and



thus, the government has taken initiative to protect the protected monuments
as well as citizens right despite limited resources and manpower.
The respondent no. 9 (Sally Lunn Tea Estate Ltd.) contested the Rule by
filing an affidavit-in-opposition stating inter alia that the respondent no. 9
has not erected even a single building in the fort site. It possess any land in
the fort area. It is engaged in tea plantation business in the privately owned
land purchased from private owners which never vested in Government and
as such there is no chance to cause damage to the remains of the fort.
It is relevant to mention have that upon an application of the petitioner and
upon hearing the learned Advocate for the petitioner and the Deputy
Attorney General, this Court on 24.01.2012 passed the following direction:
“A committee headed by the Director General
Archaeological Department, Archaeological Bhaban will submit
a report to this court within three months from the date of first
meeting of the committee. The committee shall be comprised of
1. The Director General, Archaeological, 2. One Professor,
Department of Archaeology, University of Dhaka, 3. One
Professor, Department of the Archaeology, Jahangirnagar
University, 4. One Professor, Department of Archaeology,
University of Rajshahi, 5. The Deputy Commissioner,
Panchagarh, District, 6. The Custodian of Bharendra Museum,
7. The Superintendent of Panchagarh Police, 8. The Officer in
Charge, (O.C.) Panchagarh Sadar Police Station. The
Respondent Nos. 1 to 3 are directed to monitor that no structure
or any economic activity in any form or excavation of the area
does not take place except for any research purpose undertaken
by any researcher. Furthermore, the Respondent Nos. 8 & 9 are
directed to maintain status-quo in respect of the implementation
of their project. In the meantime, the respondent Nos. 5 to 7 are
directed to take necessary steps for continuous monitoring of
Bhitargarh.”
The respondent no. 4 (Director General of Archaeological Department) filed
an affidavit-of-compliance. It appears from the affidavit that pursuant to the
above quoted direction of this Court the committee was formed and a
meeting headed by the respondent no. 4 was held on 18.07.2012 and in the
said meeting, a decision was taken to comply with the above direction of this
Court.
Accordingly, in order to identify the actual position/ situation as well as to
determine the actual area of the Bhitargarh fort city, the Committee, after
physical inspection of the place, prepared a report dated 05.11.2012. The
report has been annexed to the affidavit-of-compliance as Annexure-3.



We have gone through the report. The report is detailed and self explanatory.
The relevant part of the report is re-produced below:
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Ponchogarh District as per the provision of Article 24 of the
Constitution of Bangladesh and to take steps as per the
provisions of section 10 of Antiquities Act 1968”.
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e The Antiquities Act No. XIV of 1968 (amended 1976).

e The Ancient Monuments Preservation Act of 1904.

e The Indian Treasure Trove Act No. VI of 1878.
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To determine the actual area of this Archaeological Site.
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We have heard the learned Advocates and perused the materials on record.

It is obvious from the affidavit of the respondent no.l, affidavit-of-
compliance filed by the respondent no. 4 and the report quoted above that the
concerned authorities are in agreement with the terms of the Rule, and they
are fully aware of their legal obligations to protect and maintain the
historically important place Bhitargarh Fort City under Article 24 of the
Constitution which states, “The state shall adopt measures for the protection
against disfigurement, damage or removal of all monuments, objects or
places or special artistic or historic importance or places” and under the
relevant provisions of the Antiquities Act, 1968, the Ancient Monuments
Preservation Act, 1904 and the Treasure-Trove Act, 1878. In fact, in the
report the committee referred to these laws and identified the areas which are
required to address in terms of the Rule and in accordance with the law. We
note that in the report the committee recommended for short term, mid term
and long term action. We also take note that the authorities have already
taken steps to protect and maintain the Fort, but at the same time further
steps are required to be taken, which have been acknowledged by the
committee so that our generation and future posterity know and learn the
history and take pride in their ancestors.

Accordingly, the authorities are directed to implement the recommendation
(short term, mid term and long term action) of the committee with immediate
effect and if necessary, modify the same according to the demand of the
circumstances, but the paramount consideration is always the protection and



maintenance of the Fort area in accordance with law. The respondents, shall,
in particular take infallible and inviolable steps to prevent all kinds of
advance or encroachment upon the Fort area.

In the result, the Rule is made absolute with the above directions. There is no
order on cost. The Rule shall survive as a continuous mandamus.



