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JUDGMENT
Zinat Ara, J. ThisCivil Petition for Leave to AppealNo. 3039 of 2019is directed against
the judgment and order dated30.01.2019 and 03.02.2019passed by the High Court
Division in Writ Petition No. 13989 of 2016making the rule absolute with certain
declarations and directions.
Writ Petitioner-HRPB-Respondent No.1’s Case
Writ Petitioner- Human Rights and Peace for Bangladesh (shortly, HRPB) filed Writ
Petition No. 13989 of 2016against Bangladesh represented by the Secretary, Ministry of
Shipping; Chairman, Bangladesh Inland Water Transport Authority (BIWTA); Director
General, Department of Environment; Deputy Commissioner, Gazipurand others
contending, inter alia, that HRPB is a non-profitable registered organization. The objects
of this organization are to uphold the human rights of the citizen, to work for the poor
people, to give legal support to the helpless people, etc. HRPB also works to protect the
environment as well as health and hygiene of the citizen. HRPB filed the writ petition
under article 102 of the Constitution as a Public Interest Litigation in order to take
necessary steps to stop earth filling and encroachment within the territory of Turag river.
On 06.11.2016, a report was published in “The Daily Star” on Turag river with the
caption/title: “Time to declare Turag dead: River grabbers appear mightier than
Government, Judiciary; all steps go in vain.”Along with the report,“The Daily Star”
published dozens of satellite images/photographs taken between the years 2013 to 2016
relating to encroachments of Turag river by earth filling, making constructions, etc. The
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report also contained some highlights of river grabbing and encroachments and earth
filling at Kamarpara Bridge at Tongi, Birulia near Mirpur embankment, Dhour Bridge in
Bhadam Mouza, etc. According to the report, grabbers occupied Turagriver and its
foreshore following the incorrectly placed demarcation pillars by the authorities
concerned. The newspaper report also revealed that Turag river at the north of Birulia
Bridge is now merely 100 feet in width. All the grabbing and encroachment by earth
filling, etc. of river Turag are being held before the local administration and concerned
authorities, but proper steps are not being taken for saving Turag. A river is a source of
water, fishes, river communication and a good harvest as well. Turag has influenced and
contributed to the livelihood of the citizens of Dhaka and Gazipur for many years. Now it
has become practically a dead river due to grabbing of the river with its foreshore lands
by earth filling and illegal encroachment at different places. Due to continuous
encroachment and earth filling of the river day by day, it is losing its width/navigability
affecting the life of the citizens at large.Such encroachment has a serious negative
environmental impact on the nearby areas and areas beside Turag affecting adversely the
livelihood and health and hygiene of the citizens. The illegal encroachment has
beenincreasing day by day by establishing illegal projects, factories and homestead
within Turag river territory. The main cause of environmental degradation is
unauthorized filling up of the river around the country. Such encroachment by earth
filling, establishing factories and other projects are violative of the provisions of several
laws of the land. Previously in order to protect the rivers, namely, Buriganga, Turag, Balu,
Shitalakshya, etc. HRPB had filed a writ petition. In the said case of HRPB and others Vs.
Bangladesh and others reported in 14 BLC (HCD)(2009) 759, the Supreme Court of
Bangladesh has delineated detailed measures to recover the ailing rivers from the
river/land grabbers and savethe rivers from pollution. But the river and land grabbers are
violating the verdict of the Court as well as the laws of the land in collusion of some
officials of the concerned authorities,who are responsible for protecting the river.
In the backdrop of aforesaid facts and circumstances, HRPB filed the writ petition
for direction upon the respondents to remove all earth filling and structures from Turag
river territory at the cost of the encroachers, to direct respondent No. 6 to submit a report
within 3(three) weeks mentioning the names and addresses of the persons and companies
making construction by encroaching upon Turag river, Gazipur and also to direct
respondent Nos. 2, 4 and 9 to take steps to stop all kinds of earth filling, encroachments
and construction within Turag riverterritory and to submit compliance report and
obtained the rule.
On 09.11.2016, the respondents were directed by the High Court Division to
comply with the direction given by the Court in Writ Petition No. 3503 of 2009, so far as
it relates to eviction of unauthorized encroachers of Turag river. Thereafter, BIWTA after
eviction of some encroachers submitted a report on 05.01.2017. During hearing, it was
found that some of the unauthorized occupants were not evicted from their illegal
occupation by demolishing the illegal structures. Therefore, actual scenario relating to the
encroachment of Turag river with the names of encroachers and structures thereon were
necessary. In such situation, the High Court Divisionpassed order in Writ Petition No.
13989 of 2016 on 05.01.2017 to ascertain the actual position of Turag through judicial
inquiry.
Mr. Mohammad Asshams Joglul Hossain, Judicial Inquiry Officer as well as
Chief Judicial Magistrate, Gazipur made a thorough investigation/inquiry relating to
illegal encroachment of Turag riverat Gazipur and submitted a detailed report on
11.10.2017 with some recommendations. On 02.12.2017, healso askedthe Deputy
Commissioner, Gazipur, Superintendent of Police, Gazipur, BIWTA and all other
concerned authorities to assist the Chief Judicial Magistrate for eviction of the
unauthorized occupants from the territory of Turag river.
Affidavits-in-Opposition
Respondent Nos. 10-23, unauthorized occupants of Turag river as per judicial inquiry
report, were added as respondents in the writ petition and the said respondents as well as
some other respondents contested the rule by submitting separate Affidavits-inOpposition.
Respondent No. 10 Dhaka Central International Medical College Hospital
(CIMCH) in its Affidavit-in-Opposition contended that it has purchased the land as
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mentioned in the judicial inquiry report in the year 2012-2013 and also mutated its name;
that pillars were correctly setup by the concerned authorities as per direction in Writ
Petition No. 3503 of 2009; that its property is outside the said boundary pillar and not
within the boundary of the river and its offshore lands; that the Chief Judicial Magistrate
during his inquiry did not allow him to place his case; that CIMCH has been evicted from
the river land as per direction of the Court.
Added respondent No. 12 Nishat Jute Mills Limited (hereinafter mentioned as
Nishat) represented by Abul Kalam Azad, in its Affidavit-in-Opposition denied the
averments made in the writ petition contending,inter alia, that Nishat Jute Mills
Limitedwas purchased by the present management from Bangladesh Jute Mills
Corporation through tender notice. Nishat Jute Mills was a Mill under Bangladesh Jute
Mills Corporation. After sale, the Government handed over possession of the said22.90
acres of land in favour of the purchaser after due survey. According to the report of the
Deputy Commissioner, Gazipur, the land shown to have been encroachedupon by the
purchaser of Nishat in the judicial inquiry report is the land of Nishat. Writ Petition No.
13989 of 2016 is not maintainable as the writ-petitioner previously filed Writ Petition No.
3503 of 2009 over the same subject. The purchaser of Nishat Jute Mills Limited filed a
written objection against judicial inquiry report and claimed that the judicial inquiry
report was done beyond the knowledge of Nishat and, as such, it was deprived of fair
justice.
Respondent Nos. 13-21 in their Affidavits-in-Opposition stated that they have not
constructed any structure within the boundary of Turagriver. Rather, they by purchase of
their respective lands from C.S, S.A and R.S recorded owners/their heirs became the
owners of the said land and have been in possession thereof by constructing houses on
the said lands. At the time of demarcation of the river in compliance with the direction of
the High Court Division in Writ Petition No. 3503 of 2009, pillars were correctly setup
and after the pillars, walkway/pavement was constructed and trees were planted by the
concerned authorities. In the said judgment, BIWTA was directed to takepossession from
high water mark of the river. But the high water mark was relating to Port area only and
not the entire river. The rest of the area was according to the C.S survey. The Chief
Judicial Magistrate without any reason decided 50 feet area as offshore land of Turag,
although their construction did not cross the C.S boundary of Turag.
All the contesting respondents claimed that the report of the Chief Judicial
Magistrate is hypothetical, erroneous and the impugned judgment and order passed by the
High Court Division on the basis of the said investigation/inquiry report is erroneous,
unlawful and thus, liable to be set aside.
Decision of the High Court Division
The High Court Division upon hearing the arguments of the contending parties made the
Rule absolute and the Court decided,“…………………………………………………………………………………………………

(Public Trust Property)
void ab initioz
”
(Underlined by us)
[vide page 59 of the judgment]
The High Court Division also passed the judgment and order with the following
declarations and directions:
“

(Public Trust Doctrine)
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‘
entity)

(legal person)/

(legal entity)

‘
(person inloco parentis)

(The Precautionary Principle)
(Polluter’s Pay Principle)

(Public Trust Property)
(Public Property)

(living
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(Public Trust Property)
(Public Property)

(Continuing Mandamus)

The Daily Star

Judicial Administration Training Institute (JATI)

AÎ iv‡qi GKwU Abywjwc mivmwi gvbbxq cÖavbgš¿x †kL nvwmbvi we‡kl g‡bv‡hvM AvKl©‡Yi wbwgË
†cÖiY Kiv †nvK, hv‡Z wZwb Zvui e¨w³MZ D‡`¨v‡M ZzivM b`xmn †`‡ki mKj b`-b`x iÿvq Riæix
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wfwË‡Z c`‡ÿc wb‡Z cv‡ib Ges gvbbxq cÖavbgš¿x †kL nvwmbvi †bZ…Z¡axb miKvi KZ…©K cÖYxZ
b`-b`x iÿvq wek^e¨vcx cÖmswmZ AvBbmg~n fsMKvix †`k I gvbeZvi kÎæ A‰ea b`-b`x
`LjKvix Ges `~lYKvix Ges Zv‡`i mnvqZvKvix mswkøó mKj miKvix Kg©KZ©v I Kg©Pvixi
weiæ‡× `„óvšÍ m„wóKvix e¨e¯’v MÖnY Ki‡Z cv‡ib| AÎ iv‡qi mwn gnix Abywjwc AwZ mËi AvKv‡i
evuavB K‡i ‡iwR÷ªvi †Rbv‡ij ¯^kix‡i Dcw¯’Z n‡q gvbbxq cÖavbgš¿x m¤§y‡L †ck Ki‡eb|

”
Arguments for the contending parties
Nishat-Leave Petitioner
Mr. Rokanuddin Mahmud, the learned Advocate for the respondent No. 12, purchaser of
Nishat Jute Mills Limited, leave petitioner herein,takes us through the judgment and
order passed by the High Court Division, the documents of purchase of Nishat Jute Mills
Limited by the present management i.e. “That’s IT Knit Limited” (shortly, IT Knit) from
Bangladesh Jute Mills Corporation/ Government of Bangladesh, connected materials on
record and advanced the following arguments before us.
1.
Nishat Jute Mills Limited with its properties comprising an area of
22.90 acres of land was purchased by the leave petitioner, purchaser of
Nishat. The Deputy Commissioner, Gazipur, upon survey, handed over
possession of the same in favour of the present management.
2.
From the C.S map, it is clear that the C.S Plots purchased by ‘IT
Knit’is not within the surrounding area of the river Turag.
3.
‘IT Knit’(previous Nishat) is situated on the land purchased from the
Government. Therefore, there is no reason to evict the said
companyfrom possession of the land which was delivered by the
Government.
4.
Judicial inquiry report dated 11.10.2017 does not speak that the entire
land measuring an area of 22.90 acres is within the land of Turag river.
Rather, it is relating to some part of the said land only. The leave
petitioner has paid rent to the Government after purchase thereof.
5.
There were several joint survey by the Government departments and
C.S pillars were also setup by the concerned authority following the
direction passed in Writ Petition No. 3503 of 2009. Thus, there was/is
no scope to make fresh judicial inquiry/investigation upon survey of
the land in question and directing the leave petitioner and others for
their eviction following the judicial inquiry/investigation report.
6.
It is true that the jetty of purchaser of Nishat is within the boundary of
river Turag but it is being used by Nishat for a long time. Therefore, it
cannot be removed from the river as per direction of the Court.
7.
The judicial inquiry report is erroneous, imaginary and it was not
conducted in their presence and, as such, acceptance of the said report
by the High Court Division and passing judgment on the basis of the
said report is unlawful and liable to be set aside.
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8.

While passing the judgment and order, the High Court Division
without any reason whatsoever made some extraneous remarks and
included some papershaving no nexus in deciding the merit of the rule
and those ought to be expunged/deleted from the impugned judgment.
9.
The writ-petitioner has not prayed for any declaration that the lease
deed executed between the Government and the leave petitioner dated
27.10.2003 is void, unlawful, etc., but the High Court Division
travelled beyond the scope of the rule and declared the entire lease
document of leave petitioner void, unlawful, etc. although the survey
report does not show that 22.90 acres of land owned by the leave
petitioner are within the boundary/territory of river Turag.
10. In the above facts and circumstances, the judgment and order passed by
the High Court Division is erroneous and liable to be set aside.
HRPB-Writ Petitioner-Respondent No. 1
Mr. Manzill Murshid, the learned Advocate for the writ-petitioner, leave respondent No.
1 herein, takes us through the impugned judgment and order passed by the High Court
Division, the connected materials on record, the relevant provisions of law and by
inviting our attention to the C.S map and the land purchase agreement between ‘IT Knit’
and the Government of Bangladeshsubmits as under:
I.
After disposal of previous writ petition filed by the writ-petitioner
being Writ Petition No. 3503 of 2009, the petitioner received many
complaintsabout not demarcatingTurag river as per direction of the
previous writ petition, the concerned authorities although demolished
some structures and evicted some persons as mentioned in the previous
writ petition, but some other structures were neither demolished nor
the illegal encroachers of Turag river were evicted from the said
encroached land.
II.
In some cases, BIWTA built its walkway within the boundary of the
river to allow certain persons to remain within the boundary of the
river area and that certain pillars were not erected by following the
actual C.S map. The report of the Daily Star also revealed the said
scenario clearly with photographs.
III.
In such situation, the writ-petitioner was compelled to file the writ
petition once again to protect the river from the river grabbers.
IV.
The writ-petitioner only sought for eviction of the unlawful
encroachers, grabbers from the territory ofriver Turag including its
foreshore. The writ-petitioner did not make any prayer for eviction of
any person outside the river area or demarcate the same and, as such,
there is no reason for anyone to be aggrieved by the impugned
judgment and order.
V.
In the judicial investigation/inquiry, the learned Chief Judicial
Magistrate with the help of other persons concerned conducted a
survey with the most modern technique and machineries. The inquiry
was held for a continuous period of 6(six) months and then a correct
and true picture of the river encroachmenthas been submitted by the
judicial inquiry officer. The report is genuine and correct.
VI.
The judgment and direction, so far as it relates to eviction of the
persons, who according to the concerned judicial inquiry report are
encroachers of Turag river,is lawful and calls for no interference by
this Division.
However, Mr. Manzill Murshid, frankly concedes that no prayer was made for eviction of
any person beyond the area as demarcated in the judicial inquiry report.He also concedes
that no prayer was made by the writ-petitioner for declaring the document of purchase of
Nishat Jute Mills Limited by the present management i.e. ‘IT Knit’to beillegal and void
in its entirety. However, he adds that the land encroachedupon by anyone within the river
boundary as per the judicial inquiry report must be recovered by evicting the unlawful
occupiers therefrom and accordingly, the leave petition may be disposed of.
Examination of records, etc.
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We have examined the Writ Petition, the Affidavits-in-Opposition, C.S maps, the
agreement of sale of Nishat Jute Mills Limited in favour of present management, various
survey reports relating to demarcation of the river boundaries of Turag situated at
Gazipur Zilla specially the judicial inquiry/investigation report, the impugned judgment
and order dated 03.02.2019 passed by the High Court Division and the connected
materials on record.
Deliberation of Court
It is admitted that previously writ-petitioner HRPB filed another writ petitionbeing Writ
Petition No. 3503 of 2009 as a Public Interest Litigation and that as per direction in the
said writ petition, the concerned authorities evicted some persons from their unlawful
encroachment of river Turag and some other rivers (Buriganga, Balu, Shitalakshya) by
demarcating the rivers. However, according to HRPBsome persons filed
complaintsagainst demarcation of Turagriverby evicting some persons but allowing some
big and influencial encroachercompanies and others although those companies and others
were also river grabbers. The concerned authorityin collusion with those big companies
and some private persons allowed those companies/persons to continue their illegal
occupation within the boundaries of river Turag including its foreshore. Moreover, there
was a report in “The Daily Star” about encroachment of the river at certain places. In
such compelling situation, HRPB had to file Writ Petition No. 13989 of 2016 once again
for eviction of all unauthorized persons. In the aforesaid scenario, it cannot be said that
the instant writ petition was not maintainable, inasmuch as, due to collusive and unfair
demarcation of Turag by the concerned authorities, the writ-petitioner filed the instant
writ petition for proper demarcation of the river boundary and eviction of the
unauthorized occupant therefrom.
“The Daily Star” report dated 06.11.2016 under the heading “Time to declare
Turag dead: River grabbers appear mightier than Government, Judiciary; all steps
go in vain.” along with several photographs attached to this report, clearly gives a picture
of the illegal encroachment scenario of Turag in the years 2013, 2014, 2015 and onwards
by filling earth, etc. by the land/river grabbers. This detailed report also contains the
placesof encroachments of Turag riverby the river/land grabbers. This report in fact
prompted HRPB to file another writ petition and Rule was issued by the High Court
Division.
In this writ petition being Writ Petition No. 13989 of 2016, as per direction of the High
Court Division, a judicial inquiry was held headed by Mr. Mohammad Asshams Joglul
Hossain, Chief Judicial Magistrate, Gazipur. Mr. Shahidul Islam, Senior Judicial
Magistrate, Gazipur assisted this inquiry/investigation with others. This judicial inquiry
report is 105 pages with detail about ascertaining the river boundary and the places of
illegal encroachment of the river by filling with earth and sand along with the names of
encroachers/grabbers. This report also shows that previously some authorities without
fully complying with the direction of the Court passed in the previous Writ Petition No.
3503 of 2009 demarcated the boundaries of river incorrectly. Some of the concerned
authorities have gone into such level so as to construct pathway within the water
boundary of river Turag and allowed the grabbers to encroach upon foreshore areas of the
river. Some pillars were constructed/erected by certain persons illegally in the river
territory not being the concerned/Government authorities to create confusion in order to
avoid legal eviction.
From the C.S map of Masimpur Mouza, it transpires that part of Turag river bank is on
C.S Plot Nos. 24, 25,26, 82, 81, 83, 84, 85, 86, 87, 88, 122, 123, 136, 135, 134,133, 132,
131, 130, 129, 128, 127, 126, 168,169, etc. Therefore, in all the aforesaid C.S Plots, there
is offshore land on the bank of Turagriver. It transpires that the judicial inquiry
reportpointed out the places which were encroachedupon by various encroachers,
including Ha-Meem Group Limited, its sister concern Shajid Washing and others.
It further transpires from the report that the inquiry officer considered the report prepared
by the Bangladesh Inland Water Transport Authority relating to Turag river and its
foreshore land measurement and the map thereof prepared after the judgment and order
passed by the High Court Division in Writ Petition No. 3503 of 2009. The inquiry officer
also recorded the statements of Executive Engineer, Power Development Board,
Narsingdi; Assistant Commissioner (Land), Tongi, Gazipur; Additional Deputy
Commissioner (Revenue), Gazipur; Executive Engineer, Public Works Department;
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Deputy Director, Department of Environment and others. Assistant Commissioner (Land)
Mr. Sankar Kumar Biswas, in his statement clearly stated that the demarcation of
boundaries of Turagriver and the map prepared jointly by the office of the Deputy
Commissioner and BIWTA are not correct. Sub-Divisional Engineer, BIWTA stated that
BIWTA neither took over possession of the pillars nor submitted any written objection
against the demarcation. From the report it also appears that at the time of inquiry and
demarcating the boundary, Abdus Sattar, Surveyor of the District Administration,
Gazipur;Md. Aminul Haque Chowdhury, Sub-Assistant Engineer, BIWTA; Assistant
Director and Sub-Assistant Engineer and other officers were present.
On careful scrutiny of the report, it is evident that the judicial inquiry report was
conducted thoroughly through survey of the river territory in presence of representatives
of other concerned authorities.
For better understanding of the report only part of the detail judicial inquiry report is
quoted below:
“

BIWTA

Northing 23° 53Ñ 36.8"
Easting 90° 21Ñ 34.4"(error±3)z
Northing 23° 53Ñ
37.5"

Easting 90° 21Ñ 34.1"(error±3)z
BIWTA
BIWTA

...

...

Northing 23° 53Ñ 47.0"
Easting 90° 22Ñ 08.9"z
...

Northing 23° 53Ñ 47.5"

Easting 90° 22Ñ 22.6"z
Northing 23° 53Ñ 47.6"

22Ñ 21.9"z

Easting 90°
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...

Northing 23° 53’ 48.8”
2)z

Easting 90° 22’ 29.0” (error ±

Northing 23° 53’
49.1” Hhw Easting 90° 22’ 28.7”z

...
Northing 23° 53’59.9” Hhw Easting 90°
22’ 46.9” (error ± 4)z

...

Low water mark
Northing 23° 53’41.9”

Easting 90°

23’ 19.4”z
Low water mark
Northing 23° 53’42.0” Hhw
Easting 90° 23’20.0”z

Low water mark),
Northing 23° 53’41.9”
Hhw Easting 90° 23’ 19.4”
BIWTA
Northing 23° 53’40.9” Hhw Easting 90° 23’20.3”z

G ¯’v‡b Zxi f‚wgi mxgv b`xi D³ wm.Gm. c‡q›U n‡Z (wcjviwU n‡Z) c~e© w`‡K (Dc‡ii w`‡K)
150 dzU ch©šÍ we¯Í…Z| Zxi f‚wgi †kl mxgvi wR.wc.Gm wiwWs Northing 23° 53’ 41.3”
Ges Easting 90° 23’21.9”z GLv‡b Zxi f‚wgi †ÿÎ wbiƒc‡bi myweav‡_© 65 bs
Aby‡”Q‡` ewY©Z Zxi f‚wgi †kl mxgv n‡Z (wR.wc.Gm wiwWs Northing 23° 53’42.0”
Ges Easting 90° 23’20.0” n‡Z) Av‡iv 100 dzU c~e© w`‡K 1wU c‡q›U wba©viY Kiv
n‡jv| GB c‡q›UwUi wR.wc.Gm wiwWs Northing 23° 53’42.5” Ges Easting
90° 23’21.0”z
c~‡e© M„nxZ wR.wc.Gm †KvIwW©‡bU 23° 53’42.5” Ges Easting 90° 23’ 21.0”
n‡Z wR.wc.Gm †KvIwW©‡bU Northing 23° 53’41.3” Ges Easting 90° 23’
21.9” ch©šÍ we¯Í…Z Zxi f‚wg‡Z A‰eafv‡e nv-gxg MÖæ‡ci mvwR` Iqvwks GKvwaK e„n`vKvi
KviLvbv feb wbg©vY K‡i‡Q|
c~e©vby‡”Q‡` ewY©Z wcjvi (wR.wc.Gm †KvIwW©‡bU Northing 23° 53’40.9” Ges
Easting 90° 23’ 20.3”)n‡Z 162 dzU `wÿY w`‡K mvwR` Iqvwks d¨v±ix `wÿY-
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cwðg †Kv‡Yi mxgvbv Iqv‡ji Avi.wm.wm. wcjviwU b`xi wm.Gm jvBb eivei ¯’vwcZ| GB ¯’v‡bi
wR.wc.Gm wiwWs Northing 23° 53’39.4” Ges Easting 90° 23’21.2” z
G ¯’v‡b Zxi f‚wgi mxgv b`xi wm.Gm. jvBb n‡Z A_©vr Avi.wm.wm wcjviwU (wR.wc.Gm wiwWs
Northing 23° 53’39.4” Ges Easting 90° 23’21.2”) n‡Z c~e© w`‡K
(Dc‡ii w`‡K) 135 dzU ch©šÍ we¯Í…Z| Zxi f‚wgi †kl mxgvi wR.wc.Gm wiwWs Northing 23°
53’40.0” Ges Easting 90° 23’22.8” z
G ¯’v‡b ewY©Z Zxi f‚wgi †kl mxgv n‡Z 170 dzU DË‡ii ¯’v‡b wR.wc.Gm wiwWs Northing
23° 53’41.3” Ges Easting 90° 23’21.9”। b`xi Zxi f‚wgi G we¯Í…Z Ges e¨vcK
RvqMv A‰eafv‡e `Lj K‡i nv-gxg MÖæ‡ci gvwjKvbvaxb mvwR` Iqvwks d¨v±ix wekvjvKvi GKvwaK
cvKv KviLvbv feb wbg©vY K‡i‡Q|
D‡jøL¨ †h, Avb›` MÖæ‡ci gvwjKvbvaxb †Rwibv †U·UvBj wm.Gm 81, 82, 83 I 84 bs `v‡M Ges
nv-gxg MÖæ‡ci gvwjKvbvaxb mvwR` Iqvwks d¨v±ix wm.Gm 84, 85, 86, I 87 bs `v‡M Aew¯’Z|
(K) nv-gxg MÖæ‡ci gvwjKvbvaxb mvwR` Iqvwks d¨v±ixi `wÿY cv‡ki mxgvbv cÖvPx‡ii me©
`wÿY-cwðg †Kv‡Yi Avi.wm.wm. wcjviwU b`xi wm.Gm. jvB‡b Aew¯’Z| G wcjviwU
wR.wc.Gm wiwWs c~‡e©B ewY©Z n‡q‡Q, hv Northing 23° 53’39.4” Ges
Easting 90° 23’21.2”z GB c‡q›U n‡Z 100 dzU c~e© w`‡K GKwU wcjvi
we`¨gvb| G wcjviwU Avb›` MÖæ‡ci †MvWvDb Gi mxgvbv cÖvPx‡ii DËi-cwðg †Kvbvq
Aew¯’Z| GwUi wR.wc.Gm wiwWs Northing 23° 53’ 39.6” Ges
Easting 90° 23’22.8”z
G ¯’v‡b Zxi f‚wgi mxgv b`xi wm.Gm. jvB‡bi D³ wcjviwU n‡Z c~e© w`‡K (Dc‡ii w`‡K)
35 dzU ch©šÍ we¯Í…Z|
(L) c~e©vby‡”Q‡` ewY©Z wcjvi n‡Z 100 dzU `wÿY w`‡K 92 msL¨vwqZ GKwU wcjvi
Aew¯’Z| G wcjviwU wR.wc.Gm wiwWs Northing 23° 53’ 38.7” Ges
Easting 90° 23’22.3”z G wcjviwU b`xi wm.Gm jvBb n‡Z 88 dzU Dc‡ii
w`‡K A_©vr c~e© w`‡K ¯’vwcZ|
G ¯’v‡b Zxi f‚wgi mxgv b`xi wm.Gm jvBb n‡Z c~e© w`‡K (Dc‡ii w`‡K) 155 dzU ch©šÍ
we¯Í…Z| A_©vr wcjviwU Zxi f‚wgi †kl mxgvq ¯’vcb bv K‡i Zxi f‚wgi mxgv n‡Z Zxi
f‚wgi 67 dzU Af¨šÍ‡i ¯’vcb Kiv n‡q‡Q| ........”
(Bold, emphasized)
Thus, it appears that Shajid Washing Factory owned by Ha-Meem Groups, Zerina Textile
Mills and others encroachedupon the river and its foreshore by constructing factories, etc.
within Turag territory.
Mr. Mahmud, the learned Advocate for the leave petitioner,failed to show us that the
judicial inquiry report is not correct. There were serious allegations that some authorities
collusively did not demarcate river Turag as per direction of the High Court Division in
the previous writ petition. Therefore, further inquiry/survey by independent person was
necessary to ascertain if the concerned authorities in collusion with some big companies
and individual did not demarcate Turag river boundary correctly and did not evict them
from their illegal occupation within the boundary of Turag. It was also necessary to
ascertain river encroachment by different river grabbers.
The leave petitioner claims that it is the owner of some land by purchase from the
Government through an agreement dated 27.10.2003.
From this document, it appears that the agreement is between the Government of
Bangladesh and “That’s It Knit Limited”, a private limited company represented by A. K.
Azad, Managing Director, who is also representating the leave petitioner. By this
agreement, “That’s It Knit Limited” purchased some landed properties of Nishat Jute
Mills Limited.
The schedule of land as described in this agreement is quoted below:
“Summary of Schecule
1.
Land (as per Joint Inventory):
22.90 Acres (As per Master Layout)J.L. No. 129,
Khatian No. 44/KAT, Dag No. 69 And 107, Mouja,
Masimpur, P.S.Tongi,Gazipur
2.
Building and other Construction (as per Joint Inventory):
a. :Pucca Building 81356 sq.feet
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b. :Semi Pucca Construction
347470 sq.feet
c. :Tin Shed 5834 sq. feet
3.
Plant, Machinery andEqupments (as per Joint Inventory)
4.
Vehicles: 8(eight) as per Joint Inventory
5.
Furniture and Fixture: as per Joint Inventory”
Thus, it appears that by this document, the property of Nishat Jute Mills as described in
the schedule was purchased by ‘It Knit’, a company.
According to Mr. Mahmud, the plot numbers as mentioned in this deed are C.S plots.
However, in this schedule, it is not mentioned whether the khatian No. 44/KAT, Dag Nos.
69 and 107 of Mouza Masimpur are C.Skhatian/plots. Anyway, the other side i.e.
HRPBadmits it to be C.S plots. From this document, it appears that some land and
properties measuring an area of 22.90 acres of C.S. Plot Nos. 69 and 107 were sold by the
Government. But on careful scrutiny of the C.S map, it transpires that neither C.S Plot No.
69 nor C.S Plot No. 107 is situated beside the main river Turag.
From the argument of Mr. Mahmud, it appears that though C.S Plot Nos. 83 or 81 has not
been sold by the Government, but the present management has been using the jetty
constructed within the territory of the river in C.S Plot No. 83. There is no scope to
construct any jetty within the territory of the river by anyone. Therefore, the leave
petitioner not being the owner of this jetty has no legal right to oppose eviction of the
unauthorized jetty or evictionsome other unlawfulstructures of Ha-Meem Group and
Shajid Washing Factory (Managing Director being A. K. Azad of both)which fall within
the boundary of Turag river. It be mentioned that those companies Ha-Meem and Shajid
are situated on Plot Nos. 84, 85, 86, 87, etc. beside river Turag by encroachingupon part
of river boundary as per judicial inquiry report. We are also of the view that respondent
Nos. 10-23who have encroached Turagriverincluding its foreshore should removeall
earth/sand filling/ other constructions, etc. from theirunlawful encroachment areasof
Turag river. If the concerned persons fail to do so, BIWTA and the Deputy
Commissioner, Gazipur are to remove such unauthorized occupation by filling
earth/sand/other constrctions, etc. following the judicial inquiry report dated 11.10.2017.
Mr. Manzill Murshid informed us that all the unauthorized encroachers were evicted
from the relevant part of river Turag except respondent Nos. 10-23.
Thus, direction No. 6 about removal of the structures, earth/sand fillings, etc. from the
river boundary by the High Court Division upon respondent Nos. 10-23 appears to be
absolutely lawful and, as such, no interference is necessary.
However, it be mentioned that the High Court Division decided “Ò12 bs cÖwZev`x cÿ‡K

cÖ`Ë jxR `wj‡ji Zdwmj mswkøó Rwg cvewjK Uªvó m¤úwË Z_v RbM‡Yi m¤úwË A_©vr ivóª D³ m¤úwËi
gvwjK bb ïaygvÎ Uªvwó Z_v AvgvbZ MÖnxZv, †m‡nZz miKvi KZ…©K 12 bs cÖwZev`x cÿ‡K cÖ`Ë cvewjK
Uªvó m¤úwËi (Public Trust Property) n¯ÍvšÍi `wjj ev jxR `wjj ev jxR `wjj GKwU †eAvBbx `wjj|
A_©vr `wjjwUi m„wóB n‡q‡Q cvewjK Uªvó gZev‡`i cwicš’xfv‡e Z_v msweavb cwicš’xfv‡e Z_v
†eAvBbxfv‡e| †m‡nZz GwU wQj ïiæ‡ZB evwZj GKwU `wjj Z_v void ab initioz ‡h `wjjwU ïiæ‡ZB
evwZj `wjj Zvi Dci wfwË K‡i 12 bs cÖwZev`xcÿ †Kvb cÖwZKvi †c‡Z cv‡i bv”.
On careful scrutiny of schedule of the agreement of sale of Nishat Jute Mills Limited in
favour of the leave petitioner now, in fact,“That’s It Knit Limited”, as quoted
hereinbefore, we do not find that the Government has executed the said agreement
including Turag river land. Rather, it is evident that C.S Plot Nos. 81 or/and83 has/have
not been sold to anyone. Therefore, the decision that the document dated
27.10.2003executed between the Government of Bangladesh and “That’s It Knit Limited
is Òïiæ‡ZB evwZj GKwU `wjj Z_v void ab initio”is not tenable in law and the said decision is
hereby set aside.
Now about direction No. 4 of the High Court Division “AvMvg cÖwZ‡iv‡ai bxwZ (The

Precautionary Principle) Ges `~lYKvix KZ…©K ÿwZc~iY cÖ`v‡bi bxwZ (Polluter’s Pay
Principle) Avgv‡`i †`‡ki AvB‡bi Ask wn‡m‡e †NvlYv Kiv nj”. We are of the view that
there is no scope for declaring by the Court to treat the Precautionary Principle, Polluter’s
Pay Principle as part of the law of this landas directed by the High Court Division in its
direction No. 4. It is absolutely within the domain of the Parliament.
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According to our Constitution, the State comprises 3(three) organs-the Legislature, the
Judiciary and the Executive. All the organs have separate, well-demarcated functions.
It is absolutely within the domain of the Parliament to enact/amend a law following the
constitutional provisions. However, under article 26 of the Constitution, the State shall
not make any law inconsistent with any provision of Part III of the Constitution, and any
law so made shall, to the extent of such inconsistency, be void.
The High Court Division may on an application under article 102 read with article 44 of
the Constitution struck down any provision of law made by the Parliament which is
violative of fundamental rights of the citizens as provided in part III of the Constitution.
Similarly, if the executive/administrative authority of the Government or any statutory
body takes any action beyond the law or arbitrarily or malafide, the court may also
declare such action illegal and pass necessary directions. The High Court Division may
also pass necessary directions to the concerned authorities to protect the biodiversity,
ecological balance and environment of Bangladesh. But the High Court Division cannot
direct the Parliament to enact or amend a law or declare any principle to be a part of our
law.
However,Mr. Manzill Murshid submits that the above Precautionary Principle and
Polluter’s Pay Principle have been recognized in our law without specifying such law. If
there is such law, the relevant law has to be followed by all concerned and direction No.
4 is redundant.
Similarly, we are of the view that the Court may express its opinion only for necessary
amendment of a law,for placing the matter to the Parliamentas wellfollowing necessary
procedures by the authority concerned. But it is entirely upon the Parliament to decide as
to whether it would amend a law including “RvZxq b`x iÿ Kwgkb AvBb, 2013Ó for Òb`x

`Lj‡K Ges b`x `~lY‡K †dŠR`vix Aciva MY¨ K‡i Gi KwVb mvRv Ges eo AvKv‡ii Rwigvbv wba©viY
KiZt”. Therefore, direction No. 7 is modified accordingly.
Mr. Manzill Murshid failed to show us any law for directing Bangladesh Bank to issue
circular,- “‡m‡nZz D³ f‚wg `L‡ji Ges `~l‡Yi Awf‡hvM †Kvb e¨w³ ev †Kv¤úvbx ev cÖwZôv‡bi weiæ‡×
_vK‡j D³ e¨w³ ev †Kv¤úvbx ev cÖwZôvb mKj cÖKvi e¨vsK F‡Yi A‡hvM¨ g‡g©Ñ”. Without backing
of any such law, the Court cannot direct for declaring any person ineligible for obtaining
bank loan, if there is any allegation of river grabbing or pollution. However,an opinion or
suggestionmay be given by the court in case of proved encroachment of river to take such
measure for public interest. Therefore, direction No. 14 is decided accordingly.
Similarly, direction No. 15 upon the Election Commission,- “‡m‡nZz D³ m¤úwË `LjKvi

Ges `~lYKvix wn‡m‡e Awfhy³ e¨w³‡K evsjv‡`‡ki mKj BDwbqb, Dc‡Rjv, †cŠimfv, †Rjv cwil` Ges
RvZxq msm` wbe©vP‡b cÖv_©xi A‡hvM¨Zv wn‡m‡e AšÍfz©³ K‡i AvMvgx 6 gv‡mi g‡a¨ AÎ wefvM‡K njdbvgv
m¤úv`‡bi gva¨‡g AewnZ Ki‡Yi Rb¨ wbe©vPb Kwgkb‡K wb‡`©k cÖ`vb Kiv nj ” cannot be said to be
lawful inasmuch as it is the Election Commission to decide the matter in accordance with
law. However, the court may give such suggestion/opinion in such matter for public
interest.
Direction No. 17 is passed by the High Court Division directing- “b`x, cÖK…wZ Ges

cwi‡e‡ki Dci wbwg©Z †`k we‡`‡ki WKz‡g›Uvix wdj¥ evsjv‡`k †Uwjwfk‡b cÖwZ ïµevi 1 N›Uvi 1wU ce©
m¤úªPvi Kivi Rb¨ gnvcwiPvjK evsjv‡`k †Uwjwfkb-‡K wb‡`©k cÖ`vb Kiv †Mj| GQvovI b`x, cÖK…wZ Ges
cwi‡e‡ki Dci wbwg©Z mßv‡n AšÍZ 1 w`b 1 N›Uvi GKwU WKz‡g›Uvix wdj¥ cÖPv‡ii Rb¨ mKj †emiKvix
wUwf P¨v‡bj‡K wb‡`©k cÖ`vb Kiv n‡jv”. Therefore, the purpose of awareness would be
sufficiently served by direction No. 17. Thus, other directions (10, 11, 12, 13 and 16)
relating to public awarenessare redundant.
Before parting with the judgment, we would like to politely point out that the High Court
Division, while passing an unnecessary lengthy judgment, has discussed many extraneous
matters having no nexus in deciding the merit of the rule. It has also declared a document
executed by the Government to be void ab initio without even examining whether by this
document the Government has sold any part within theboundary/territory of the river.
Moreover, it has also exceeded its jurisdiction relating to some directions as discussed.
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Further, we would like to note that during pendency of this leave petition, an
attempthasbeen taken by the leave petitioner to change the schedule land/schedule
property, as described in its document of purchase dated 27.10.2003. The Government
must be very cautious about deciding the matter and the Government shall not
under any circumstances lease or sale any land within the boundary of river Turag
including foreshore areas, or for that matter, any other river of Bangladesh to
protect the biodiversity, ecological balance and environment of Bangladesh.
The Government/concerned authorities must bear in mind that at the time of survey, it
shall always start the survery from C.S map and then go to R.S map and not the other
wayround.
Since, we have heard both the parties at length, we do not think it necessary to grant any
leave in this matter which would unnecessarily delay the matter further and thereby allow
the unauthorized land/river grabbers to continue with their unlawful possession, further
encroachment of the river and thus, destroy the environment of our beloved country,
Bangladesh.
In view of the above, the rule is disposed of with the observations and directions made in
the body of the judgment.
-------------

